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Frequently Asked Questions:  
Administering an Estate 

 
____________________________________________________________________________ 
 

 

 
MY SPOUSE/RELATIVE/FRIEND HAS JUST DIED.  I AM APPOINTED THE ESTATE 
TRUSTEE.  DO I HAVE TO ACT?  
 
You are not obliged to act as an Estate Trustee and you may decline.  If you do decline and you 
were the only Estate Trustee, someone else will need to apply to the courts to become the Estate 
Trustee.  
 
 
I HAVE DECIDED TO ACT.  WHAT ARE MY DUITIES AS AN ESTATE TRUSTEE? 
 
As Estate Trustee, you are the person who has responsibility for the administration of the Estate.  
 
While this is not an exclusive list, your responsibilities include:  
 
1. Burial and funeral arrangements;  
 
2. Determining the beneficiaries and notifying them;  
 
3. Protecting the assets of the Estate;  
 
4. Determining the value of the Estate for probate and tax purposes and preparing an inventory 

of all assets.  You are required to value all assets including real estate;  
 

5. Filing an “estate information return” with the Ministry of Finance; 
 
6. Ensuring there is adequate insurance on assets;  
 
7. Listing the contents of any safety deposit box(es);  
 
8. Employing a lawyer to advise you on the administration;  
 
9. Determining whether there are any pension or death benefits;  
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10. Determining any debts and arranging for payment;  
 

11. Disputing and/or settling any debts if you are not satisfied such debts are legitimate debts of 
the deceased;  
 
 

12. Advertising for creditors, if appropriate;  
 

13. Determining the income tax liability of the deceased and the Estate, preparing and filing the 
necessary returns, arranging for the payment of tax, and ultimately obtaining clearance 
certificates from Canada Revenue Agency before finally distributing the Estate;  
 

14. Preparing estate accounts to the satisfaction of the beneficiaries or for audit before the court; 
and  
 

15. Distributing the Estate in accordance with the terms of the Will and obtaining releases and 
indemnities for yourself from beneficiaries, if necessary.   
 

 
CAN I DELEGATE DECISIONS ABOUT THE ADMINISTRATION OF THE ESTATE? 
 
As Estate Trustee, you have the responsibility to make decisions. You cannot delegate your 
decision-making role. If you wish, you can delegate the implementation of your decisions and the 
day-to-day administration of the Estate. Your lawyer can give you advice and assistance. You are 
also entitled to seek other expert assistance in appropriate circumstances (such as regarding 
investments of the Estate). 
 
 
WHAT RECORDS OR ACCOUNTS SHOULD I KEEP REGARDING THE ESTATE? 
 
You have a duty to keep accurate records of the administration of the Estate. As part of this you 
must retain all invoices, cancelled cheques and receipts. You must not mix the Estate’s money or 
other assets with your own or anyone else’s. You must be ready to account to the Estate’s 
beneficiaries for your administration. If you fail to perform these duties, you could be removed 
from your position and be liable for damages or costs.  
 
From the beginning you should keep careful records, especially financial accounts. If you do not, 
it can be very expensive and time consuming to reconstruct accounts afterwards. Bear in mind 
that estate accounting is not like normal accounting. Please speak with us about its requirements.  
 
You should ask the beneficiaries to review and approve the Estate accounts and sign a release 
before they receive their bequests.  
 
Usually the simplest way to manage the Estate accounting is to handle all the Estate’s financial 
transactions through one separate estate bank account. 
 
 
SHOULD I OPEN A BANK ACCOUNT FOR THE ESTATE?  
 
We suggest that you open a bank account in the name of the Estate. You should deposit the 
Estate’s cash into that account, as well as any proceeds from a sale of the deceased’s assets. 
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From the balance of the Estate’s bank account, you can then pay the Estate’s expenses and 
distribute the amount remaining. The transaction statements for this bank account can serve as 
a record of the expenses and receipts for the Estate.  
 
 
AM I ENTITLED TO COMPENSATION AS AN ESTATE TRUSTEE?  
 
In Ontario, Estate Trustees are entitled to be paid for their services. They are also required to pay 
tax on this income.  Sometimes compensation is specified in the will. If it is not specified, then you 
need to determine what compensation is fair and reasonable. To help you determine this, Ontario 
has established a compensation guideline which provides that compensation should be 
approximately 5% of the value of the estate.  This, however, is a guideline and not a rule and 
needs to be applied with reason. To determine whether the guideline amount is fair and 
reasonable, you need to consider the size of the estate, the care, skill, ability, responsibility and 
risks assumed by you as executor, the time spent by you, and the results obtained by your efforts.  
Basically, if a large estate is simple to administer, 5% of the value will be excessive compensation.  
On the other hand, if a small estate is complicated, 5% of the value may not be enough.  Once 
you arrive at what you believe is appropriate compensation, it cannot be paid to you until the 
beneficiaries (or the courts, if required) approve the amount. 
 
 
WHAT WOULD BE YOUR FEES AND EXPENSES?  DO YOU REQUIRE A RETAINER?  
 
Our accounts are divided into two parts: fees and expenses. Our fees will depend on the 
complexity and urgency of the administration of the Estate. We can give you an estimate when 
we know more about the Estate.  
 
Usually, our fees will be higher when dealing with:  
 

• Disputes between Estate Trustees and the beneficiaries or among Estate Trustees;  

• Claims made by or against the Estate;  

• Foreign assets;  

• The transfer of many different assets; and/or 

• Estate Trustees who are not residents of Ontario. 
 
We also charge for our out of pocket expenses, like postage, courier charges, etc. All our fees 
and some expenses are subject to 13% Harmonized Sales Tax. For new clients, we ask for a 
retainer payment which we hold in our trust account and apply to our invoices when we render 
them.  
 
 
WHAT IS PROBATE?  WHEN IS IT REQUIED?   
 
Probate is a process whereby the Estate Trustees of an Estate apply to the Ontario Court for a 
Certificate of Appointment of Estate Trustee (a “Certificate”) which confirms that the Will 
submitted to the Court is in fact the last Will of the deceased.  
 
Probate is not always necessary. It will be required for an Estate to sell or to transfer certain 
assets which are in a public domain, for example, stocks, bonds and other securities issued by a 
public company. It is also required to transfer assets outside of Ontario and real estate.  
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Estate Trustees who apply for a Certificate after January 1, 2015, must file an “Estate 
Information Return” (the “Return”) with the Ministry of Finance. Prior to January 1, 2020, the 
Return had to be filed within 90 calendar days of receiving a Certificate. For Certificates issued 
after January 1, 2020, Estate Trustees must file the Return within 180 calendar days of receiving 
a Certificate. If the Ministry of Finance requests an amended Return, the Estate Trustees must 
submit one within 60 calendar days of the request. The Return requires certain information, 
including details of the deceased’s assets and liabilities, for the purpose of determining probate 
tax payable. The Estate Trustee may be held personally liable if the Return is not filed or if it 
contains incorrect information. The Return forms can be found here. 
 
 
WHAT IS PROBATE TAX?  HOW MUCH IS IT?  
 
When the Estate Trustees of an Estate apply for probate (now called a Certificate of Appointment), 
the Ontario Court charges tax based on the value of the assets held by the deceased and subject 
to the Will. Except for mortgages against real estate, debts cannot be deducted from the value of 
these assets.  
 
Prior to January 1, 2020, probate taxes were $5 per $1,000 for the first $50,000 of assets, and 
$15 per $1,000 on the value of the Estate assets over $50,000. This equals approximately 1.5% 
of the value of the assets dealt with in the Will.  
 
As of January 1, 2020, there is no probate tax payable for the first $50,000 of assets. For estates 
valued over $50,000, the probate tax is $15 for every $1,000 (or part of $1,000) of the value of 
the estate over $50,000. 
 
 
WHAT INCOME TAXES WILL THE ESTATE PAY?  
 
Under the Income Tax Act of Canada, a deceased person is deemed to have disposed of capital 
and appreciable assets on death and as a result is required to pay tax on any gains from such 
dispositions.  There are, however, two exceptions. There will be no capital gains on the 
deceased’s principal residence and capital gains tax will be deferred on those assets which pass 
to or are held in trust for qualified beneficiaries. The Estate will also pay tax on its income. 
 
 
WHAT INCOME TAX RETURNS SHOULD THE ESTATE FILE?  
 
You should ask your accountant to prepare tax returns for the Estate for the date of death and 
any tax returns for you as Estate Trustee for the period up until the final distribution of the Estate. 
In addition to the estate information return, which relates to probate tax, you are required to file 
the following income tax returns:  
 
1. A return for the deceased for any taxation year prior to death which was not previously filed. 

These returns should be filed within six months of the date of death;  
 
2. A T-1 Terminal Tax Return for the deceased covering the period from January 1st of the year 

of death up to the date of death. This return is due either:  
 

a. within six months of the date of death, if the deceased died in November or December; or  
b. on April 30th of the following year if the deceased died before November.  

http://www.forms.ssb.gov.on.ca/mbs/ssb/forms/ssbforms.nsf/FormDetail?OpenForm&ACT=RDR&TAB=PROFILE&SRCH=&ENV=WWE&TIT=9955&NO=9955E&utm_source=LYR&utm_medium=EM&utm_campaign=Advocacy
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      A copy of the Will and a list of assets should be filed with this return.  
 
3. A T-3 Trust Tax Return reporting any income received on assets of the Estate from the day 

after death to the end of either the calendar year, or the Estate year (365 days after the date 
of death), whichever period you elect.  
 

T-3 Trust Tax Returns must be completed in each subsequent year. These returns are due within 
90 days of the end of taxation year chosen.  
 
In the year of final distribution of the assets of the Estate to named beneficiaries, the T-3 Trust 
Tax Return will cover the period from the first day of the tax year chosen to the date of final 
distribution. The person who prepares the final tax return should also apply for a tax clearance 
certificate.  
 
 
WHAT WOULD HAPPEN IF THESE TAX RETURNS WERE NOT FILED?  WOULD I BE 
PERSONALLY LIABLE FOR UNPAID TAXES?    
 
If returns are not filed, the tax is not paid, and you do not obtain a clearance certificate from 
Canada Revenue Agency, you may be personally responsible for the payment of any tax owing 
by the deceased or the Estate.  
 
 
SHOULD I APPLY ON BEHALF OF THE ESTATE FOR A TAX CLEARANCE CERTIFICATE 
FROM CANADA REVENUE AGENCY?   
 
You should apply for a tax clearance certificate for the Estate from the Canada Revenue Agency. 
Until a final clearance certificate is granted, you should retain some of the Estate’s funds in case 
the deceased or the Estate is reassessed and required to pay more tax. However, once all debts 
of the Estate have either been paid or determined, there is nothing to prevent a distribution of 
most of the Estate prior to obtaining a clearance certificate. 
 
 
SHOULD I ADVERTISE FOR CREDITORS OF THE DECEASED?  WHAT IS THE EFFECT OF 
SUCH ADVERTISEMENT?   
 
Depending on the occupation and financial affairs of the deceased, it may be appropriate to 
advertise for creditors.  
 
Under the Trustees Act (Ontario), as an Estate Trustee, you can advertise for creditors of the 
deceased in a major newspaper in the location where the deceased lived and died. The usual 
practise is to advertise for three consecutive weeks with a deadline a little more than one week 
after the last advertisement.  
 
If the advertisements are published, and the deadline for creditors’ notices passes without any 
notices being received, the Estate Trustee is entitled to distribute the residue of the Estate to its 
beneficiaries. Afterwards, if a creditor makes a claim against the Estate for payment of a debt, the 
Estate Trustee will not be personally liable for it. However, the advertisement for creditors does 
not extinguish any debts. The beneficiaries are still liable to any creditor of the Estate who proves 
his claim within the statutory limitation period. 
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WHAT HAPPENS IF SOMEBODY DIES WITHOUT LEAVING A WILL?  WHO IS THE ESTATE 
TRUSTEE? 
 
Depending on your relationship to the deceased and your place of residence, you can apply to 
court to be appointed Estate Trustee Without a Will. Preference is normally given to the 
deceased’s spouse, conjugal partner and/or next of kin, however this is not an absolute rule. But 
an applicant must be a resident of Ontario. If a person dies without a Will and without any family 
members resident of Ontario, the court, at its discretion and in special circumstances, can appoint 
some other person, including a trust company. In these cases, the court may request an estate 
administration bond from such person, which is further discussed below. Also, if a person who 
has priority to be an Estate Trustee Without a Will (like a spouse) cannot or does not want to act 
as estate trustee, he or she can renounce his or her entitlement in support of another individual’s 
application to be the Estate Trustee Without a Will. 
 
 
IF SOMEONE DIES WITHOUT A WILL, WHO WILL BE THE BENEFICIARIES OF THE 
ESTATE? 
 
When someone dies without a Will, the beneficiaries and the amounts they are entitled to are 
determined by specific rules which depend on who survives the deceased. This chart is a simple 
summary: 
 

Only the 
deceased’s 
spouse is 
living 
 

The 
deceased’s 
spouse and 
relative(s) are 
living 
 

Only the 
deceased’s 
child or 
children are 
living 

The 
deceased’s 
spouse and 
one child are 
living 

The 
deceased’s 
spouse and 
children are 
living 

The deceased 
had no 
spouse or 
children 

Entire estate is 
distributed to 
the spouse 
 

Entire estate is 
distributed to 
the spouse 
 

Entire estate is 
distributed 
equally among 
the children 
 

The spouse 
receives the 
first $200,000 
and the 
remainder is 
split equally 
among the 
spouse and 
the child 
 

The spouse 
receives the 
first $200,000 
and one-third 
of what 
remains, then 
the remaining 
two-thirds is 
split equally 
among the 
children 
 

The Estate is 
distributed in 
this order: 
 
1. Parents 
2. Siblings 
3. Nephews 

and nieces 
4. Other next 

of kin 
5. Provincial 

government 
 

 
 
WHAT IS AN “ESTATE ADMINISTRATION BOND”?    
 
A Bond is a sum of money which the Estate Trustee delivers into court as assurance that he or 
she will fulfill his or her obligations to the estate’s beneficiaries. A Bond is required if the deceased 
died without leaving a Will or if the Estate Trustee is not a resident of Ontario. The amount of a 
Bond will normally be double the value of the estate. 
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I AM AN ESTATE TRUSTEE WHO IS NOT A RESIDENT OF ONTARIO.  HOW CAN I 
DISPENSE WITH PAYING AN ESTATE ADMINISTRTAION BOND? 
 
In special circumstances, an Estate Trustee can apply to court for an order to reduce or to 
dispense with a Bond. To apply to the court, the Estate Trustee must file affidavit evidence 
confirming to the court certain details about the Estate, including that the deceased’s debts have 
all been paid, and about the beneficiaries, including providing signed consents from all of the 
beneficiaries to an order dispensing with a Bond. Typically, if there is a dispute between the Estate 
Trustees and the beneficiaries, it will be difficult to obtain such consent. In this case, the Estate 
Trustee must explain to the court how he or she intends to protect the interests of the non-
consenting beneficiaries, which may require posting some security. 
 
This publication provides an outline of issues for business professionals to consider. The content should not be taken as legal 
advice. It is not exhaustive and is subject to change. Please consult with an HHS lawyer for information or advice specific to your 
situation. 
 
© HHS 2020 

____________________________________________________________________________ 
 

About HHS 

Since 1934, Houser Henry & Syron LLP has provided legal services to Canadian and foreign 
private businesses, helping them deal with complex legal challenges to grow and to manage risk 
successfully. We help our clients with mergers and acquisitions, commercial real estate, 
reorganizations, shareholders disputes and agreements, commercial agreements, employment 
issues and financing. We also pride ourselves in practising in Plain English. 


