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The Supreme Court of Canada’s 
New Decision on Performing a Contract Honestly 

What Business Owners Must Know 
 

____________________________________________________________________________ 
 
By Alessandro Perri  
 
Almost seven years ago, in Bhasin, the Supreme Court of Canada (“SCC”), delivered a landmark 
case where it confirmed that parties have a duty of good faith when performing contracts, namely: 
parties to a contract must perform the contract “honestly and reasonably and not capriciously or 
arbitrarily.”1 
 
On December 18, 2020, the SCC expanded on the duty of good faith and clarified what it means 
to perform a contract honestly. In this article, we discuss the facts of this new case, some key 
principles and what it means for business owners when performing contracts. 
 
The Facts2 
 
Baycrest, a group of condominium corporations, entered into two contracts with a company called 
C.M. Callow Inc. (“Callow”): (i) a winter maintenance (e.g., snow removal) contract (the “Winter 
Contract”), and (ii) a summer maintenance (e.g., gardening and grass cutting) contract (the 
“Summer Contract”). 
 
Under the Winter Contract, Baycrest could terminate the agreement with Callow without cause 
with 10 days’ notice to Callow. 

 
Although there were some complaints from condominium residents about Callow’s snow removal 
services, the evidence showed that Baycrest expressed to Callow that it was generally satisfied 
with its services under the Winter Contract. 
 
However, after the first year of the Winter Contract, in March or April of 2013, Baycrest decided it 
was going to terminate this agreement with Callow and not renew it. Baycrest chose not to inform 
Callow of its decision at this time. 
 
Between March or April of 2013 and September of 2013, because Callow was under the 
assumption that Baycrest was satisfied with its services, it began having active discussions with 

 
1 Bhasin v Hrynew, 2014 SCC 71, [2014] 3 SCR 494, para 63 [Bhasin]. 
2 CM Callow Inc. v Zollinger, 2020 SCC 45, paras 6-16 [Callow]. 
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two executives of Baycrest’s condominium corporations about a further renewal of the Winter 
Contract. The evidence showed that, because of these discussions, Callow assumed it would be 
likely to get another two-year renewal of the Winter Contract and that Baycrest was satisfied with 
its services. As such, Callow did not bid for other winter maintenance agreements with other 
potential customers. 
 
To further incentivize Baycrest to renew the Winter Contract, while Callow was performing under 
the Summer Contract, Callow provided services “above and beyond” what the Summer Contract 
required, and Callow even provided free work not contemplated under this agreement. 
 
Despite the active discussions about renewal and Callow’s attempt to incentivize Baycrest, in 
September of 2013, Baycrest provided Callow 10 days’ notice of its intent to terminate the Winter 
Contract. 
 
Callow sued Baycrest claiming Baycrest acted dishonestly in its exercise of its right to terminate 
the Winter Contract. Callow argued that it was owed damages which would make it whole. 
 
In her decision, after reviewing the evidence, the trial judge made these key findings of fact: 
 

(i) Despite knowing Baycrest would be terminating the Winter Contract and would not 
renew it, Baycrest executives continued to have active discussions with Callow about 
renewing the Winter Contract and accepted Callow’s free work under the Summer 
Contract; 

 
(ii) Because of the positive discussions with Baycrest’s executives, Callow believed that 

Baycrest was satisfied with its services and that it was likely to renew the Winter 
Contract; and 

 
(iii) Baycrest executives knew that Callow was under the impression that Baycrest would 

renew the Winter Contract but, nonetheless, remained silent on Baycrest’s decision to 
terminate the Winter Contract and to not renew it. 

 
The SCC’s Decision 
 
The SCC agreed with Callow and found that Baycrest actively misled Callow in exercising its 
termination rights and knew that its silence and its active discussions with Callow had deceived 
Callow. Because Baycrest did not correct Callow’s misapprehension, Baycrest breached its duty 
of honest performance. Callow was awarded just over $64,000 for loss of profits, almost $15,000 
as repayment for Callow’s expenses under the Winter Contract and its legal costs.3 
 
The Duty of Honest Performance in Contract 
 
The issue in Callow was not whether Baycrest had the right to terminate the Winter Contract. The 
agreement was clear that Baycrest could terminate the agreement with Callow without cause with 
10 days’ notice. This was not in dispute. 
 

 
3 Callow, paras 117-119. 
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Instead, the key issue was on “the manner in which Baycrest exercised the termination clause” in 
the Winter Contract4 and whether Baycrest failed to satisfy its duty to perform the contract 
honestly when it exercised its right under the Winter Contract. 
 
In coming to its decision, the SCC analyzed the facts using a two-part test for determining whether 
Baycrest breached its duty of honest performance: (i) the alleged dishonest or misleading conduct 
must be directly linked to the performance of obligations or the exercise of rights under the 
contract; and (ii) the conduct must be dishonest. 5 
 
For the first part of the test, the court offered unhelpful, cyclical reasoning to make its point, at 
one point stating: “Dishonesty is directly linked to the performance of a given contract where it 
can be said that the exercise of a right or the performance of an obligation under that contract has 
been dishonest.”6 
 
But, in describing the second part of the test, the court provided helpful guidance on which conduct 
may be considered dishonest. The key principles include: 
 
1. Determining whether conduct is dishonest will depend heavily on the facts of each case.7 
 
2. Parties “cannot outright lie or tell-half-truths in a manner that knowingly misleads a 

counterparty.”8 But “dishonesty and misleading conduct is not confined to direct lies or 
half-truths”,9 as misleading a party could include forms of silence or omissions.10 
 

3. If a party is misled or is deceived, the other party must correct these misapprehensions. 
By not doing so, the other party has actively misled or deceived such party.11 
 

4. The duty to act honestly “does not impose a duty of loyalty or of disclosure or require a 
party to forego advantages flowing from the contract.” So, “the failure to disclose a material 
fact, without more,” would not breach the duty of honest performance.12 

 
What does this mean for business owners? 
 
Although the Callow decision provides further guidance on the duty of honest performance, it may 
also present difficulties for contracting parties. For example, the SCC made it clear that 
contracting parties do not have a duty to disclose; but such parties must disclose information 
when a party is actively misled. Business owners may find it difficult to determine when disclosure 
is required and when it can be protected. 
 
These are some ways business owners can protect themselves from future claims regarding the 
duty of honest performance: 
 

 
4 Callow, para 1. 
5 Callow, paras 67-74 and 76-86. 
6 Callow, para 73. 
7 Callow, para 91. 
8 Callow, para 77. 
9 Callow, para 91. 
10 Callow, para 90. 
11 Callow, para 81. 
12 Callow, para 80. 
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1. If you learn that a counterparty is under a mistaken belief, document it and speak with 
counsel to determine whether you should correct it. 

2. If you have decided to terminate an agreement, refrain from lying to the counterparty about 
this when they ask. You should also ensure your answer does not give rise to a 
misapprehension which would need to be corrected. 
 

3. Remember that a counterparty could be misled by your silence. If you think your silence 
on a matter may lead to a counterparty’s incorrect inference, consider starting a dialogue 
with the counterparty to ensure any such misapprehensions are corrected.  

 
If you have any questions or concerns about how this case may affect your contractual 
relationships, please contact Lisa Hegedus at lhegedus@houserhenry.com.  We will ensure you 
are connected to the appropriate lawyer.  
 
____________________________________________________________________________ 
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