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1. LET’S GET STARTED

Before you start your business, there are several 
things you should consider. These include:

• Will you operate in a physical, digital or 
combined retail space?

• Are there any licences you need to operate your 
business?

• Who will be working for you and what are your 
obligations to these people?

• How will you manage business information and 
get in contact with your customers?

This guide will provide a brief overview of each of 
these issues, and provide you with an understanding 
of some key legal requirements that impact retail 
businesses.

This guide is not exhaustive and is not a substitute 
for legal advice. If you have questions about your 
particular situation, please speak with us.

2. BRICKS AND MORTAR OR ONLINE RETAILER?

Whether you are starting fresh, or you already have 
an existing business, one of your critical decisions 
will be whether you will operate from a physical retail 
location, have an online presence, or both.

To determine what may be appropriate for your 
business, you should consider factors such as:

• What product or service are you offering?

• Who is your target market?

• What is your budget?

• Do your customers need to touch, feel or smell 
your product?

(a) Bricks and Mortar

If you decide to go with a physical presence, you 
will need to fi nd a location for your business. Where 
you choose to locate your retail business will have 
a major impact on everything your shop does. Your 

The dream of running your own retail business can easily become a reality. Whether 
you are starting from scratch or expanding an existing business, there are many 
factors that you need to consider. We have prepared this handbook to describe some 
key elements for launching or growing your retail operation.
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perfect location will depend on your business needs, 
zoning restrictions and where your customers and 
competition are located. The difference between 
selecting the right or wrong location could be the 
difference between business failure and success

An ideal location will likely be easy to fi nd and is also 
readily accessible by your customers. Any one or a 
combination of the following situations can prevent 
customers from fi nding you:

• A hidden stand-alone building that is out of sight;

• Either not enough traffi c, or enough traffi c but 
travelling at a speed too fast to see you; or

• A shopping center or strip mall location without a 
great anchor store.

When you fi nd the right location and space, you also 
need to consider whether the premises are zoned for 
your type of business. You may wish to consult with 
legal counsel to determine what zoning requirements 
will apply to your location.

Once you have all the information you need about 
the location, and are certain that it is the right space 
for you, you will have to consider the lease for the 
premises.

Commercial leases are governed by the Commercial 
Tenancies Act (Ontario), the common law and the 
lease agreement. The application of the Commercial 
Tenancies Act (Ontario) is somewhat limited because 
landlords and tenants in Ontario are treated as 
sophisticated commercial parties. As sophisticated 
commercial parties, landlords and tenants are free 
to negotiate their own terms. This freedom can result 
in a tenant being pressured to agree to undesirable 
terms, as landlords tend to have greater bargaining 
power in lease negotiations. A written lease 
agreement signed by the parties may take priority 
over the Commercial Tenancies Act.

You should consult legal counsel to assist in 
negotiating the terms of the lease, and advise you of 
the risks associated with it.

(b)  Online Presence
If you decide to operate in the online environment, 
you may or may not require a physical location as 

well. Of course, in this situation, the location will 
not have as much importance in terms of attracting 
customers. Depending on your business and storage 
needs, you may be able to operate from your home, 
a small offi ce space or out of a warehouse space.

In addition to your physical location, you will want to 
consider your online “location.” Consider choosing 
a domain name that is easy to remember, and 
identifi able to your business.

Businesses considering doing business online in 
Canada should be aware of:

• electronic commerce legislation;

• the requirements for online transactions;

• sale of goods and consumer protection 
legislation;

• advertising rules, language legislation; and

• privacy laws.

In general, online businesses must comply with the 
same legislation that applies to traditional “brick and 
mortar” businesses. But, in some circumstances, this 
may be more diffi cult in an online environment where 
the customers are often (virtually) anonymous.

3.  BUSINESS PERMITS AND LICENSING

Whether operating online or through a physical 
location, it is important to understand what, if any, 
business licenses and permits you need to obtain. 
Before you start your own business, you should fi nd 
out what laws govern your type of retail store.

We have included a brief overview of some common 
licensing or registration requirements below.

(a)  Business Number

Businesses operating in Canada are required to 
register with the Canada Revenue Agency (CRA) to 
get a “business number.”

Additional registration is necessary if a company 
requires a harmonized sales tax (HST), payroll, 
corporate income tax, or an import/export account.
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(b)  Importing/Exporting Goods

If your business imports goods such as certain textile 
products, then it may need to obtain an “import 
permit” and submit a range of required forms and 
invoices for each order.

If you export goods internationally, you should 
consider whether the goods will be subject to any 
domestic or foreign regulations. These can include:

• General trade sanctions;

• Prohibitions for certain goods; and

• Permit or reporting requirements.

Before importing or sending goods across the 
Canadian border, we recommend seeking legal 
counsel to ensure that you are meeting all of the 
legal requirements.

(c)  Product Labelling

The label that appears on your product 
communicates to your potential customers the value 
of that product. While your labels can be used to sell 
the benefi ts of your product, they must also comply 
with certain rules and standards.

The rules are more restrictive for some types of 
products than for others. Here are some examples of 
labelling requirements for specifi c product categories.

i)  Textile Labelling

If your business sells textile goods such as coats, 
hats, gloves or stuffed goods, then you may be 
required to attach certain labels to your goods 
prior to their sale or use. This requirement can 
become more complex if the textile goods are 
being imported from another country.

Some of the labelling requirements include 
information regarding the fi bre content of 
the product, and information identifying the 
manufacturer, processor or fi nisher by their 
CA Number (for Canadian dealers only) or by 
listing their complete business name and postal 
address.

ii)  Upholstered and Stuffed Articles Labelling

Upholstered or stuffed products sold in Ontario 
must list the material used for fi lling, and meet 
specifi c labelling requirements. Product labels 
must be securely attached and made of a white 
durable fabric or synthetic material.

iii)  Food Safety and Labelling

Local health authorities are responsible for 
carrying out food service inspections, and are the 
main source for information on food safety.

If your business will be providing or selling 
food, then you should contact your local health 
authority and arrange an inspection of your 
premises, equipment and processes to make 
sure your business is complying with the 
applicable legislation.

If you are involved in the production, service or 
processing of food products, you are

also required to comply with safety standards 
and labelling regulations from the Canadian Food 
Inspection Agency and the Ontario Ministry of 
Agriculture and Food.

(d)  Music Licences

If your store plays background music for your cus-
tomers, you may need to obtain a license to use 
music. 

No license is required if you only play regular com-
mercial radio, a free and public music source. How-
ever, you will need to obtain a license any time you 
play music that was intended for private rather than 
public use. This includes music recorded in the form 
of CDs or MP3 fi les, or music provided through a 
subscription based service such as satellite radio.

You, as the business owner, bear the responsibility 
of determining which types of music licenses you 
require. You may need licenses from one or both 
of SOCAN and Re:Sound, the two dominant mu-
sic licensing bodies in Canada. Both organizations 
propose fees to the Copyright Board of Canada, an 
independent body appointed by the government, 
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which ultimately determines the licenses and fees, if 
any, required for using music in a store.

Without a licence, you could be liable for copyright 
infringement and may become the target of legal 
action by SOCAN and/or Re:Sound. If you are un-
certain about whether you require a license, or about 
the process for acquiring the right licenses for your 
business, speak to your legal advisors.

(e)  Contests

If you are considering operating contests for your 
customers, you must comply with the Criminal Code 
and the Competition Act. Under the Criminal Code, it 
is an offence to operate illegal lotteries, which have 
three components: (i) a prize; (ii) chance; and (iii) 
consideration (value provided by contestants as a 
condition of participation). A legitimate contest cannot 
have all three components. Most contests in Canada 
tend to remove consideration and chance. The 
simplest way to remove the consideration component 
is to include in the contest the words “no purchase 
necessary.” To remove the chance element, it is 
common to include a skill testing question.

It is mandatory to prominently display contest rules 
in places where people may enter the contest. 
There is specifi c information that must be included 
in a contest’s rules, including, but not limited to, the 
number and approximate value of the prizes, the 
area or areas in which the contest takes place, and 
any fact within the knowledge of the person that 
affects materially their chances of winning.

This is only a brief summary of issues to consider 
when running a contest. To ensure any contest you 
run complies with Ontario law, we recommend you 
obtain our legal advice.

4.  EMPLOYEES AND HUMAN RESOURCES 
ISSUES

You will want to carefully consider the people you 
hire to work in your new business. You will also need 
to consider various issues related to employees, 
including making hiring decisions, paying your 
employees, providing suffi cient time off, and how you 
will end employment relationships.

(a)  Background Checks

Employers in Ontario are generally permitted to 
conduct background checks on prospective or 
current employees. Common checks may include:

• Criminal history; and 

• Credit history.

Medical background checks and drug and alcohol 
testing may be permitted only in very specifi c and 
restricted circumstances.

Although background checks may be permitted, 
employers should exercise caution when using their 
results. Sometimes background checks may reveal 
information on a prospective employee’s

protected traits such as their race or religion, even if 
this is not the intended purpose. In Ontario, making 
employment decisions based on a protected trait can 
be a human rights violation. Therefore, discovering 
any information about an employee’s protected 
traits may complicate the decision to hire or fi re an 
employee.

For more information, please see our expanded 
publication on background checks. FAQ - Employee 
Background Checks

(b)  Employment Applications

Depending on your hiring practices, your business 
may use standardized application forms to screen job 
applicants. Although application forms can help distill 
and extract important information about applicants, 
such as their employment history and whether they 
are permitted to work in Canada, there are limits on 
the information that can be requested

To ensure that your business is not requesting 
prohibited information, you should have an 
application form drafted or reviewed by Ontario legal 
counsel.

(c)  Employment Standards Act (Ontario)

The Employment Standards Act (Ontario) (ESA) 
and its regulations provide minimum standards for 
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employee wages, hours of work, vacation and leave 
entitlement, and notice on termination, among other 
things. Some employees may, however, be exempt 
from these standards. Often the distinction is made 
based on whether the employment is managerial in 
nature, or not. The ESA provides various exemptions 
for professionals and employees in managerial 
positions. Employers should discuss this issue with 
Ontario legal counsel.

(d)  Employee Wages

Employees have a right to be paid on or before 
their scheduled pay date via either cash or cheque. 
Employers may alternatively pay their employees by 
direct deposit if:

• The employee consents;

• The employee is the only person authorized to 
access the target bank account; and

• Unless the employee agrees otherwise, the 
fi nancial institution is located within a reasonable 
distance from the location where the employee 
usually works.

(e)  Working Hours

There are restrictions on the number of hours an 
employer can require employees to work in a work 
day or work week. Generally, an employee cannot be 
required to work over eight hours per workday, or 48 
hours per work week without prior agreement, or in 
some cases, without prior approval from the Ministry 
of Labour.

Employers must also permit employees to take 
eating breaks at least every fi ve hours, and allow 
their employees a minimum number hours free from 
work each day, week, and two week period.

(f)  Public Holidays and Vacations

There are nine statutory holidays in Ontario. 
Generally, employees are entitled to take these days 
off with holiday pay. Alternatively, employees may 
agree to work on a statutory holiday and receive 

a premium wage or, take a substitute day off with 
holiday pay.

In addition to the statutory holidays, employees are 
permitted at least two weeks of vacation time for 
each 12-month period they work. Employees are 
also entitled to vacation pay. This pay may either be 
added to the employee’s paycheque generally, or 
paid when vacation time is taken.

(g)  Leave

Employees are permitted to take unpaid leave from 
work when certain situations occur. These include:

• Personal or family injury, illness or emergency;

• The employee becomes pregnant; or

• The employee or their spouse gives birth 
or adopts a child. See our publication on 
Pregnancy and Parental Leave. Pregnancy 
Leave and Parental Leave in Ontario

Employers are required to allow the leave for 
prescribed periods of time, and must allow the 
employee to return to his or her job when the 
permitted leave period ends.

(h)  The End of the Employment Relationship

Generally, for indefi nite employment agreements, 
employees must be given notice (or pay in lieu of 
notice) if their employment is terminated without 
cause. Whether or not an employee is entitled 
to receive notice of termination and/or other 
compensation depends on how and why their 
employment ended.

Employers should consult with Ontario legal counsel 
to ascertain what reasonable notice would be 
required, and if any other payments must be made 
when an employment relationship is terminated. For 
more information, please see our FAQ on Employee 
Terminations. FAQ - Employee Terminations
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5.  ESTABLISHING STORE POLICIES

The best time to establish policies and procedures 
for your retail business is during the planning 
stages. By anticipating problems before you open 
your doors, you can choose how you will handle 
special situations, as well as the normal day-to-day 
operations. This helps avoid making mistakes while 
you are serving customers.

A company’s workplace policies and expectations for 
employees should be communicated in an employee 
handbook. Regardless of the size of your business, a 
handbook may be useful for the following reasons:

• Legal Requirement: there is a requirement that 
businesses have a written record of certain 
workplace policies;

• Historical Record: it provides a useful tool to 
prove what business policies were in place at 
a given point in time in the event of any legal 
challenge;

• Clear Expectations: An employee handbook 
removes any ambiguity with regards to what is 
expected of employees;

• Uniform Business Standards: it helps 
standardize the corporate culture and rules 
across multiple offi ces; and

• Access to Information: an employee handbook 
allows employees to easily determine what is 
expected of them in a particular situation.

6.  OCCUPATIONAL HEALTH AND SAFETY AND 
WORKERS COMPENSATION

Employers must also comply with Ontario’s 
Occupational Health and Safety Act (OHSA). The 
OHSA seeks to keep workplaces safe for workers. 
Ontario’s Ministry of Labour will investigate when 
there is an accident involving workers, or if a 
complaint is made. Employers who violate the OHSA 
can face severe penalties.

In addition, most Ontario employers are required 
to obtain Ontario Workplace Safety and Insurance 
Board (WSIB) coverage for their employees. The 

WSIB provides insurance for injuries and illness 
experienced in workplaces, and supports early 
and safe return to work for injured workers. WSIB 
coverage also protects employers from lawsuits 
related to work injuries and from the direct costs of 
these injuries. If a business is required to register 
with the WSIB and fails to do so, it could face 
penalties, including fi nes up to $100,000 and/or 
imprisonment.

7.  PRIVACY CONCERNS: PROTECTION OF 
PERSONAL INFORMATION 

Depending on the type of business you operate, or 
how you communicate with customers, suppliers, 
and other business contacts, your business may 
be subject to rules regarding protecting private 
information and digital communication. This section 
will provide a brief overview of these rules.

(a)  Personal Information

What Information is Protected?
Under privacy legislation, organizations must protect 
all personal information they collect. Personal 
information is any information that can be used to 
identify an individual. This may include such data as 
customer names, addresses and telephone numbers.

Organizations must be very careful as personal 
information can be collected in a myriad of ways, 
such as customer mailing lists and in-store 
surveillance cameras.

Is Your Business Affected?

All organizations that collect, use or disclose 
personal information through commercial activities 
are required to comply with federal and provincial 
laws designed to alleviate consumer concerns 
about information privacy. If your organization 
conducts business in Canada and collects personal 
information, then it is likely affected.

Obligations

To comply with the law, your business will have to 
be careful how it collects and stores information. In 
general, when collecting information, organizations 
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must ensure that the person who provides tyhe 
information is fully aware of how and why the 
information is being collected, and provides his or her 
consent to the collection.

Regarding storage, regardless of the format by 
which your organization stores information, you 
need to have safeguards to ensure the information 
is protected. The types of safeguards required will 
depend on the sensitivity of the information your 
organization collects, and may include both physical 
and digital protections. There is also a limit on how 
long your organization may store information.

It is important to discuss compliance with legal 
counsel to ensure you are not violating your 
customers’ rights. For example, something as simple 
as failing to alert customers that you use security 
cameras prior to them entering your store would 
result in a violation of the law.

For more information on the law regarding the 
collection and protection of personal information, 
please speak with us.

(b)  Closed Circuit Television (CCTV)

If your business has a physical space, you will 
likely want to secure your premises. Closed circuit 
television, or video surveillance, is a common form of 
security in most retail stores. If you choose to adopt 
this measure, your video surveillance practices must 
comply with the Personal Information Protection and 
Electronic Documents Act. If the recordings capture 
sound, then you must also consider the Criminal 
Code provisions dealing with the collection of private 
communications.

The Privacy Commissioner of Canada has a list of 
the 10 key things you should do when considering, 
planning and using video surveillance:

1. Consider a less privacy-invasive alternative.

2. Establish the business reason for conducting 
video surveillance and use video surveillance 
only for that reason.

3. Develop a policy on the use of video 
surveillance.

4. Limit the use and viewing range of cameras as 
much as possible.

5. Inform the public that video surveillance is 
taking place.

6. Store any recorded images in a secure location, 
with limited access, and destroy them when 
they are no longer required for business 
purposes.

7. Individuals have the right to know when they 
are being recorded so be ready to answer 
questions from the public.

8. Give individuals access to information about 
themselves. 

9. Educate camera operators on the obligation to 
protect the privacy of individuals.

10. Periodically evaluate the need for video 
surveillance.

8.  ANTI-SPAM LEGISLATION

Under Canada’s Anti-Spam Legislation (CASL), there 
are limits on when electronic messages, including 
emails, can be sent for a commercial purpose. 
A commercial electronic message (CEM) is any 
electronic message sent to an electronic address for 
the purpose of conducting a commercial activity. This 
includes an offer to buy or sell products or services, 
an advertisement or a promotional message for a 
business or individual.

This means that routine activities, such as sending 
email messages to customers and operating your 
company’s website, may be affected.

Under CASL, your organization is required to obtain 
consent before sending any business emails, except 
in certain permitted exceptions. All business emails 
are required to include information about your 
organization and a simple and effective unsubscribe 
feature.

It is crucial to ensure your organization is not sending 
emails that violate CASL, as your organization could 
face a penalty of $10 million, in addition to being 
liable to any individual that received an infringing 
message.  
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Effective July 1, 2017 a private right of action comes 
into force under CASL. Under the private right of 
action individuals can sue for damages of $200 per 
violation to a maximum of $1 million/day.

For more information on anti-spam legislation, please 
see our publication providing an overview of anti-
spam legislation Before your business hits “send”: 
Preparing for Canada’s Anti-Spam Legislation, and 
our publication on complying with anti-spam law 
Two-Step Process for Complying with Canada’s New 
Anti-Spam Legislation.

9.  COMPETITION ACT (CANADA) (THE “ACT”)

The Act is intended to protect consumers from anti-
competitive practices.

(a)  Price Maintenance 

One such anti-competitive practice under the Act is 
price maintenance. 

Price maintenance may occur where a person (i) by 
means of agreement, threat or promise, infl uences 
upward or discourages the reduction of, another 
person’s selling or advertised prices; or (ii) refuses to 
sell a product to or otherwise discriminates against 
any person or class of persons because of the low 
pricing policy of that other person or persons. 

For example, price maintenance may occur where a 
supplier controls the price at which the downstream 
fi rm is selling their product. 

To be found guilty of price maintenance under the Act, 
the misconduct must have had, is having or is likely to 
have an adverse effect on competition in a market.

Therefore, the investigative authority must determine 
what constitutes an ‘adverse effect on competition’ 
and defi ne the relevant ‘market’; neither of which is a 
simple task. 

(b)  Ordinary Price / Sales 

Most retailers will at some point hold a ‘sale’ for 
certain items or have outlet stores that sell items at a 
‘discount’. 

This raises the question of what constitutes a sale? 

Under the Act, to make a valid claim that an item is 
for ‘sale’ or is priced at a ‘discount’, the company or 
other suppliers in the relevant geographic market 
must have either: 

(i)   sold a substantial volume of these products 
within a reasonable period of time before or after 
making the representation (Volume Test); or

(ii)   offered the product for sale in good faith for 
a substantial period of time recently before or 
immediately after making the representation 
(Time Test). 

As noted above, it is important to determine the 
relevant geographic market. That market may be 
determined by a number of factors such as the 
market reach of the representation, the number and 
location of competitors, the likelihood of travel to 
purchase the product in question and the location of 
consumers reached by the representation.

Even if a someone fails the Volume Test or Time 
Test, it may not be a violation under the Act if the 
person can establish that his or her actions were not 
materially false or misleading. 

10.  CONCLUSION

If you have made the decision to establish or expand 
a retail business in Ontario, we congratulate you 
on embarking on this exciting journey. We hope the 
topics discussed in this guide on leasing, licenses, 
employees and human resources, and privacy 
and anti-spam legislation, have provided you with 
a basic outline of some of the key legal issues to 
be considered when operating a retail business in 
Ontario.
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ABOUT HOUSER HENRY & SYRON LLP
Your business grows. You expand into new markets, hire new people, move into larger facilities, launch new 
products or services – and face new legal issues and challenges.

Since 1934, Houser Henry & Syron LLP has provided legal services to private businesses, helping them deal with 
the complexity that comes with growth and success. We understand the needs of mid-sized businesses and their 
owners and managers and we have the breadth of expertise and the depth of experience necessary to meet those 
needs.

We offer this booklet as a handy reference and as an overview of some of the questions you may face when 
operating a retail business in Ontario.

For more information, please contact one of the lawyers with our firm. You may also wish to visit our website, www.
houserhenry.com, for an overview of our team and our services.

CONTACT US
If you would like more information about this or any area of corporate law, please contact us:

Houser Henry & Syron LLP
Suite 2701, 145 King St. West
Toronto, Ontario
Canada M5H 1J8

t: 416.362.3411     f: 416.362.3757     e: inquiries@houserhenry.com

This publication provides an outline of issues for business professionals to consider. The content should not be taken as legal advice. 
It is not exhaustive and is subject to change. Please consult with an HHS lawyer for information or advice specifi c to your situation.

© HHS 2017

RESOURCES

We invite you to access related articles on the topics we have covered in this guide, available on our website, 
www.houserhenry.com.

Before your business hits “send”: Preparing for Canada’s Anti-Spam Legislation

FAQ - Employee Background Checks

FAQ - Employee Terminations

Pregnancy Leave and Parental Leave in Ontario

Two-Step Process for Complying with Canada’s New Anti-Spam Legislation


