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Employees are the backbone of a successful business. So much so, that in some cases, 
if a key employee or several key employees leave and start their own firm or join a 
competitor, a business may be hard pressed to survive, or maintain its share of the 
market. 
 
This raises an interesting question.  
 
In the absence of a written agreement restricting an employee’s ability to compete or 
solicit clients or other employees, if a key employee leaves, can an employer prevent the 
ex-employee from taking advantage of confidential information or knowledge they 
learned while working for the employer or soliciting clients or other employees?  
 
The answer is: It depends. 
 
A few important factors to determine before providing an answer would be if there is a 
contract that restricts the ex-employee’s conduct or if the employee owed a fiduciary 
duty to his or her former employer and whether the employee is taking advantage of 
confidential information.  
 
Employee Duties 
 
Each employee owes their employer a general duty of good faith and fidelity, regardless 
of whether a fiduciary relationship exists.  
 
This is an implied term of every employment contract and is a necessary concept in 
employment law to ensure that an employer’s and employee’s interests are aligned.  
 
Fiduciary Duties 
 
Generally, a fiduciary duty requires a person to place another person’s interests ahead 
of their own. In the employment context, this is an elevated higher form of an employee’s 
general duties, based on the same concept.  

 
In Canadian Aero Service Ltd. v. O’Malley,1 a leading case on fiduciary duty, the 
Supreme Court of Canada provided three tests for determining if there is a fiduciary 
relationship between two persons: (1) the fiduciary has scope for the exercise of some 
discretion or power; (2) the fiduciary can unilaterally exercise that power or discretion so 

                                                
1 (1974) SCR 592 
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as to affect the beneficiary’s legal or practical interests; and (3) the beneficiary is 
peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power. 
This case involved an officer of the company appropriating a corporate opportunity for 
their own benefit to the exclusion of the company.  

 
One or all of these factors are typically present for a court to find a fiduciary relationship 
exists between the parties. What is of critical importance is whether one party is 
dependent on or vulnerable to another party.  
 
Based on the above factors, it is plain to see why a fiduciary relationship can exist 
between a trustee-beneficiary and agent-principal. It has also been widely understood 
that directors and officers owe the company’s they serve certain fiduciary duties.  
 
In recent years however, the concept of fiduciary relationships has expanded to find that 
certain employees owe a fiduciary duty to their employer.  
 
If an employee owes his or her employer a fiduciary duty, this employee, among other 
things: (1) is more limited in his or her ability to compete with his or her employer post-
employment; and (2) cannot take advantage of a corporate opportunity that ripened 
during the course of his or her fiduciary employment.  
 
GasTOPS Ltd. v. Forsyth2 
 
In the case of GasTOPS Ltd. v. Forsyth, four key employees of GasTOPS gave 2 weeks’ 
notice that they were leaving the company on or around the same time.  
 
Shortly after their resignation, the ex-employees set up a competing company, MxI 
Technologies Ltd., and actively solicited clients from their former employer. The result for 
GasTOPS was disastrous. It eventually lost several customers, including potential 
customers it was in the process of bidding on, and several of its employees left to join 
MxI.  
 
The court found that these key employees ultimately breached several fiduciary duties, 
including a duty not to usurp a business opportunity and a duty not to solicit their 
employer’s customers. The court also found the employees breached their general duty 
not to appropriate trade secrets or confidential information for their own benefit.  
 
As a result of their breach of fiduciary and general duties, the court held that the four ex-
employees and their competing corporation were jointly and severally liable to pay to 
GasTOPS virtually all of the profits they earned over the last 10 years (roughly $12 
million) and further awarded costs and pre-judgment interest of nearly $8 million. 
  
  

                                                
2 (2009) OJ No. 3969 
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Aquafor Beech Limited et al. v. Whyte et al.3 
 
If GasTOPS is a cautionary tale of the danger of employees owing a fiduciary duty to 
their employers competing directly with their former employer, then Aquafor v. Whyte is 
a case that highlights how it can be done. 
In Aquafor v. Whyte, Robert Whyte and Bill Dainty were key employees who together 
accounted for over 25% of Aquafor’s revenues.  
 
In 2003, Whyte and Dainty left Aquafor and set up a competing engineering firm. There 
was no written contract prohibiting Whyte and Dainty from competing or soliciting clients. 
Therefore, Aquafor was relying on the finding of a fiduciary relationship and the 
determination that Whyte and Dainty had violated their fiduciary duties by setting up a 
competing firm that engaged Aquafor’s clients.  
 
Although the court held that a fiduciary relationship existed, the court held there was no 
evidence of unfair competitive practices, even though clients of Aquafor left that 
company to become clients of Whyte and Dainty’s new corporation.  
 
Part of the reason for this finding is that Whyte and Dainty did not actively solicit 
Aquafor’s customers. Although Whyte and Dainty sent a general letter of introduction to 
their potential customer base at large (including several of the plaintiff’s clients), this did 
not amount to solicitation.  
 
The court held that a client has a right to choose which professional it will rely on for a 
professional service and that absent misuse of confidential information, there was no 
reason to preclude Whyte and Dainty from accepting work from former clients.  
 
Reasonable Notice 
 
In GasTOPS, the court was also asked to determine whether the length of notice given 
by the key employees prior to their resignation was reasonable.  
 
The requirement for employees to give reasonable notice of their resignation, unless a 
specific time period is contractually stated, is a general employment concept and not 
necessarily a fiduciary duty.  
 
The court found that the notice was insufficient and that 10 months’ notice was more 
appropriate in the circumstances. The issue of reasonable notice was not raised in the 
subsequent appeal and so was not explored further. However, the concept of requiring 
an employee to provide reasonable notice upon resignation is not new.  
 
The issue of reasonable notice was also raised in Aquafor v. Whyte. In Aquafor, Whyte 
and Dainty gave 5 weeks’ and 4 weeks’ notice, respectively.  
 

                                                
3 2010 ONSC 2733, 102 OR (3d) 139 
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The court found this notice reasonable, but also pointed out that Aquafor, by its actions, 
may have actually accepted the notice provided and so could not later claim it was 
unreasonable.  
 
What constitutes reasonable notice is a matter of fact. It is fair to conclude that the 
harder an employee is to replace and the more important and unique their position, the 
more likely the employee will be required to give a longer notice of his or her resignation.  
 
Practical Advice 
 
(1) Written Agreements: When hiring key employees or promoting employees to 

important positions, consider having the employee sign a non-compete, non-
solicitation and confidentiality agreement. Note that a contract is only enforceable 
when new consideration is provided by an employer to the employee, such as a 
raise or promotion.   

(2) Internal Succession Planning: It is helpful for business owners to periodically 
assess what would happen if they had to leave the business tomorrow and plan 
for an ultimate successor. The same assessment should be done with respect to 
key employees. This is a business’s form of ‘stress testing’. For further 
information on succession planning, please see our article “Exiting a Family 
Business: How Best to Plan and Prepare for Succession”. 

(3) Handling the Resignation: If a key employee is resigning, do not immediately 
accept the notice given as reasonable. Take the time to consult with legal 
counsel and consider your options, particularly if the employee is important to 
your operations.     

If you would like to learn more about this topic, are hiring or promoting key employees or 
have received a notice of resignation from an employee we can assist you in considering 
your options.  
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