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Successful businesses are built on a solid foundation in which business owners have essential 
elements in place to promote growth. These elements allow business owners and their team to 
spend more time delivering value to customers. 
 
In recognition of last month’s celebration of Small Business Week we offer 3 fundamental 
elements that are crucial to ready a business for sale and successfully transition it to the next 
generation: 
 

(i) Business Structure; 
(ii) Governing Agreements and Contracts; and 
(iii) Employment Agreements. 

 
Business Structure 
 
In Ontario, there are 3 common business structures: (i) corporations; (ii) partnerships; and (iii) 
sole proprietorships. Each is treated differently under the law with regards to the way revenues 
are taxed and the liability faced by the business owner. 
 
Corporations offer its owners limited liability and the ability to implement more elaborate tax 
planning mechanisms. In contrast, sole proprietors and partners in a partnership may face 
unlimited liability, and profits and losses flow through these entities directly to the owners. This 
means a sole proprietor or partner will be taxed as an individual and can take advantage of any 
income losses. It also means such individuals are taxed at their personal marginal rate. 
 
A common mistake made by a business owner is not choosing the right business structure. The 
following examples identify where a different type of business structure may be appropriate: 
 

(i) A medical practitioner operating as a sole proprietor and providing support to adult 
children, parents or a spouse may want to consider operating as a professional medical 
corporation. This would enable him to transfer income to the above persons using 
income taxed at the corporate rate of roughly 18%, instead of using income taxed at his 
personal income tax rate which can be as high as 46%; 

(ii) a sole proprietor who owns the real estate his business operates out of, may be better 
served by using a corporation to own the real estate to limit his liability; and 

(iii) a group of professionals who do business together, sharing in profits and losses, but 
operate individually, may do better in a partnership structure, which clearly delineates 
roles and creates accountability. 

 
It is prudent to consult with a lawyer and tax accountant to discuss the optimum structure based 
on your business goals. 
 
Governing Agreements and Contracts 
 
Choosing an appropriate business structure and creating an agreement that governs how the 
business structure will operate is equally as important. 
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Corporations run by two or more shareholders, partnerships and professionals who operate 
independently but share office space with other professionals, should all have agreements in 
place defining their roles, responsibilities and obligations to the other business owners. 
 
For corporations this would be a shareholder’s agreement, for partnerships a partnership 
agreement and for professionals who operate their own practice but share space and staff with 
other professionals, a cost sharing agreement. 
 
Each of the above agreements will understandably be different, but at a minimum, they should 
clarify the following: 
 

 Who is responsible for running the day-to-day operations? 

 Who has signing authority to transactions on the business behalf and up to what 
amount? 

 What happens if a shareholder/partner becomes disabled or dies? What would happen 
to their share or their obligations under the partnership? 

 What happens if one person wants to sell his practice or shares? Does this require the 
permission or approval of the others? If so, does it require more than a simple majority? 

 How will the operations be financed? Will shareholders or partners be required to make 
loans from time to time? 

 
The above issues are only a brief sample of what each agreement needs to consider. Without 
an agreement in place, a shareholder attempting to sell his business who cannot force other 
minority shareholders to sell their shares may not be attractive to potential buyers. Similarly, a 
partner or other professional in a group who wants to sell his practice or let someone take over 
for him may find it difficult to make such a transition, without a clear agreement in place. Not 
many people like to enter into a business where the relationship between key parties is 
unknown. The devil’s in the details – governing agreements should be in place to deal with 
issues above before they come to pass. 
 
Employment Agreements 
 
Having key employees under contract is essential to the smooth transition of a business. 
Without an appropriate employment contract, employees are entitled to receive common law 
notice upon termination (granted by a judge), which is typically far higher than the termination 
entitlements an employee would be entitled to receive under the Employment Standards Act 
(Ontario) (the “ESA”). 
 
Many buyers may shy away from purchasing a business whose employees are not operating 
under employment contracts. Absent employment contracts can also result in an unwelcome 
surprise upon retirement. If a business owner retires and the business ceases to operate, the 
employees are effectively terminated and entitled to termination notice. 
 
In either employment scenario, if a well drafted employment contract is in place, termination 
notice could be far less than as provided under common law. Effective and up-to-date 
employment contracts can be critical for a business’s success, both while it operates and 
readying it for sale. 
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Small Business Tips 
 
In Canada, small to mid-sized privately owned businesses are the life-blood of the economy. At 
Houser Henry & Syron LLP, we are committed to helping these businesses lay the foundation 
for future success. 
 
 

 
About Houser Henry & Syron LLP  
 
For over 75 years, Houser Henry & Syron has helped entrepreneurs and private companies of all sizes  
grow and prosper. We provide a range of business law services - from assisting with day-to-day legal  
requirements to providing strategic counsel on highly complex transactions. We are uniquely positioned to 
provide high-quality legal advice, tailored to the specific needs of our clients, at a reasonable price.  
 


