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One of the more challenging aspects of being a landlord is dealing with a tenant in default. When a tenant 
misses a rent payment, they not only violate the lease agreement but place a substantial burden on the 
landlord. In these circumstances, what options does a landlord have? 
 
In commercial tenancies, unlike residential ones, the landlord and tenant are considered equally 
sophisticated parties. In Ontario (there may be similar laws across Canada), although the common law 
recognizes certain rights and obligations of each of the parties, the landlord and tenant are free to create 
their own. The parties are even free to contract out of the Commercial Tenancies Act (CTA). This has the 
benefit of expanding the types of remedies available to a landlord when facing a tenant who has not paid 
rent or defaults under the lease.  
 
Understanding these rights from the outset allows the landlord to prepare a lease that not only provides 
options for self-help but also motivates the tenant to avoid defaults.  
 
In particular, the following three common remedies relate to issues often faced by landlords. 
 

 The right to distraint; 

 Chronic default provisions; and 

 Personal guarantees.  
 

 
Problem: My tenant is late on rent, but I don’t want to terminate the lease.  
What can I do? 
 
Remedy: The Right to Distraint 
 
Distraint allows a landlord to seize and sell goods belonging to the tenant on the premises to satisfy unpaid 
rent. Since it is available to landlords under the CTA, it does not need to be provided for in the lease. 
However, drafting a provision in the lease is encouraged since it not only makes the tenant aware of the 
right but creates an incentive to pay rent on time. Distraint can be particularly effective in cases where a 
landlord does not want to terminate the tenancy and only wishes to recover late rent. 
 
In the event of a default and before exercising the right, the landlord must ensure that a landlord-tenant 
relationship exists, the tenant is in possession of the premises and there is late payment of rent.  
 
If these criteria are met and there are no pre-existing priorities which apply to the goods (such as a 
registered security interest by a third party) the landlord may distrain the goods after providing notice. The 
CTA sets out a strict procedure. A landlord should ensure that it is followed and should seek legal advice 
appropriately. 
 
After seizing the goods, the tenant is allowed to recover the goods by paying the arrears of rent within five 
days. If no recovery takes place, the landlord can proceed with a sale. Any surplus from the sale must be 
returned to the tenant. 
 
Distraint sounds like an ideal self-help remedy for landlords, but it is critical that the landlord exercise 
caution to avoid liability. Since distraint involves entry onto the premises, there is a risk of violating a tenant’s 
rights under the lease. The CTA explicitly requires the landlord to act reasonably when exercising distraint. 
The landlord should be sure to follow the specified procedure while also providing the tenant with as 
many opportunities as is practical to recover the goods.  
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Problem: My tenant is routinely late on paying rent. What options do I have? 
 
Remedy: The “Chronic Default” Provision 
 
The so-called “chronic default” tenant places the greatest burden on landlords. To rectify this, an 
increasing number of commercial leases now contain “chronic default” provisions. These provisions 
establish the consequences of a tenant going into default on multiple occasions. 
 
A “chronic default” occurs when a tenant is in default on more than a specified number of occasions over 
a defined period of time. We recommend that a Landlord seek legal advice when developing the provision 
to ensure that it clearly sets out their entitlement if a tenant reaches “chronic default” status. Landlords 
are also encouraged to maintain active records of defaults so it is clear when a tenant is a “chronic 
default” tenant. 
 
An advantage of this type of provision is that it gives the landlord the discretion to determine in advance 
the consequences of “chronic default.” There is no shortage of available options. The provision can 
extinguish the tenant’s right to renew the lease. It can also impose interest payments on outstanding rent. 
It may even constitute grounds for termination of the lease. Whatever the consequence, these provisions 
are enforceable since tenants that are “repeat offenders” tend not to receive much sympathy from the 
courts.  
 

 
Problem: I’m not sure about the viability of my tenant’s business. How can I 
protect myself? 
 
Remedy: Personal Guarantees 
 
It is not uncommon for landlords to have doubts about the financial status of a tenant. Additionally the 
landlord may simply want another level of assurance that the rent will be paid in a timely manner, or that 
the tenant will perform its obligations under the lease. In these situations, the landlord may consider 
requiring that the principals or directors of the tenant provide personal guarantees for either a specified 
period of time or the entire duration of the lease.  
 
A personal guarantee requires the guarantor to perform the tenant’s obligations under the lease if the 
tenant defaults. The guarantee must be clear as to who is liable in the event of a default.  
 
Similar to distraint and chronic default provisions, the purpose of a personal guarantee is to deter the 
tenant from defaulting in its obligations under the lease. Personal guarantees not only provide security for 
the landlord but whoever guarantees the lease now has an important financial stake in the success of the 
business. It can result in further support for the business and added pressure for the tenant to fulfill its 
obligations. 
 

 
Ultimately, a Landlord Must Be Both Diligent and Careful. 
 
We encourage commercial landlords to seek advice on the kinds of remedies and provisions available to 
them prior to entering into a lease with a tenant. In addition, landlords should also be cautious when 
seeking to enforce the terms of the lease, and ensure that they have obtained legal advice.  
 
While this article speaks mainly to commercial landlords, as a commercial tenant you want to negotiate 
the most advantageous terms possible, and should also be aware of your rights and obligations as a 
tenant before entering into a lease or an offer to lease. 
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If you wish to find out more about the options available to you as a commercial landlord or as a tenant 
entering into a lease, the members of our firm would be glad to discuss your options with you.  
 

 

 
About Houser Henry & Syron LLP  
 
For over 75 years, Houser Henry & Syron has helped entrepreneurs and private companies of all sizes  
grow and prosper. We provide a range of business law services - from assisting with day-to-day legal  
requirements to providing strategic counsel on highly complex transactions. We are uniquely positioned to 
provide high-quality legal advice, tailored to the specific needs of our clients, at a reasonable price.  
 


