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Think “Franchise”, and some of the major restaurant and retail chain logos likely spring to mind.  While 
this is correct, the types of businesses that qualify as a franchise extend far beyond what you might 
imagine.  In reality, many different types of business relationships can result in the creation of a franchise.  
In fact, a franchise relationship can be formed without the parties ever knowing they have entered into a 
franchise relationship, or worse, when the parties actually intend to do the opposite. 
 

When is a franchise relationship created? 
 
Franchise law in Ontario is governed by the Arthur Wishart Act (Franchise Disclosure) (the “Act").  Under 
the Act, the definition of a franchise is very broad.  Any business relationship may be a franchise if it 
meets the following criteria: 
 
 
 
 
 
 
 
 
 
 

  OR 
 
   

 
 
 
 
 
 

Who is most at risk of being an accidental franchise? 
 
Some business arrangements are more likely to be a franchise.  In particular, distribution arrangements, 
such as dealerships and licensing arrangements are most susceptible. 
 

Special requirements of franchise relationships 
 
In general, franchise law attempts to address the power and information imbalance which often exists 
between a franchisee and franchisor.  To protect the franchisee, the Act imposes three main rights and 
obligations on the franchise relationship.  These are: 

1. An adequate level of prior disclosure by the franchisor to the franchisee; 
  

2. A duty of good faith and fair dealing imposed on both parties; and  
  

3. The right of franchisees to associate with one another. 
 
While a breach of any of the three obligations may permit a franchisee to bring an action against a 
franchisor, it is the requirement of adequate disclosure that most likely to be the issue that most affects an 
accidental franchisor. 
 
To satisfy the disclosure requirement, a franchisor must provide a franchisee with a detailed and 
prescribed disclosure document at least 14 days prior to the franchisee signing the franchise agreement 

1. The franchisee makes a direct or indirect, one time or on-going payment to the franchisor;  

2. The franchisor grants the franchisee the 
right to conduct business that is 
substantially associated with the 
franchisor’s intellectual property, such 
as their trade mark or logo; and 

 
3. The franchisor exerts significant control 

over, or offers significant assistance to 
the franchisee. method of operations for 
the franchisee. 

 

2. The franchisor grants the franchisee 
representational or distribution rights to 
sell goods or services provided by the 
franchisor; and 
  

3. The franchisor provides location 
assistance to the franchisee, such as 
securing retail outlets or sites for 
vending machines, display racks or 
other product displays. 
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and paying the franchisor a fee.  This document is intended to allow the prospective franchisee to make 
an informed decision whether to become a franchisee and must include: 

 material facts that would affect the prospective franchisee’s decision; 
  

 the franchisor’s financial statements; 
  

 all proposed franchise agreements; and 
  

 a breakdown of the full cost of establishing the franchise.   
 
A franchisor that fails to meet this disclosure requirement may be liable regardless of whether they were 
even aware it existed.  Penalties may include: 

 The right of the franchisee to rescind the agreement and be restored to its pre-franchise position; 
  

 Financial liability for the losses suffered by a franchisee from inaccuracies in the disclosure 
document; or 
  

 Financial liability for all the losses suffered by a franchisee and their start-up costs if the disclosure 
document was never delivered to the franchisee 

 
Because of these consequences, it is crucial that you understand whether you are entering into a 
franchise relationship, and if so, what your rights and obligations may be. 
 

What can you do to help prevent becoming an unwitting franchisor? 
 
Although it may not be possible to confirm that your business relationship does not qualify as a franchise 
until challenged in court, there are steps you can take to help prevent such a finding.  These include 
ensuring that: 

1. the business relationship is clearly defined in all agreements and, if possible, explicitly state that it is 
the intention of the parties that no franchise relationship is being formed; 
  

2. it is clear that any payments made for goods are merely for the wholesale provision of  goods for 
resale, and are not intended to amount to a fee for the right to sell the goods; and 
  

3. the amount of control the potential franchisor has over the other party’s business and the amount of 
assistance provided to the other party is limited in both contractual agreements and in practice.   

 

Franchise law outside of Ontario 
 
In addition to Ontario, four other provinces have enacted franchise legislation: Prince Edward Island, New 
Brunswick and Manitoba substantially mirror the Ontario law. Alberta’s franchise law does not.  
Franchisors with agreements in multiple provinces will have to ensure they are complying with the legal 
requirements of each jurisdiction they operate in.  

 
Ultimately, if you operate a distribution type business in any province in Canada that has franchise 
legislation, it would be prudent to seek legal advice to determine if your relationship with your distributors 
is a franchise. 
 

 
About Houser Henry & Syron LLP  
 
For over 75 years, Houser Henry & Syron has helped entrepreneurs and private companies of all sizes  
grow and prosper. We provide a range of business law services - from assisting with day-to-day legal  
requirements to providing strategic counsel on highly complex transactions. We are uniquely positioned to 
provide high-quality legal advice, tailored to the specific needs of our clients, at a reasonable price.  


