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The tide has begun to turn with respect to the subject of mental illness, particularly here in Canada. As a 
result, the stigma and discrimination surrounding mental illness is slowly being chipped away, and with 
that, comes amplified conversations regarding how to handle these issues effectively in the workplace. 

Specifically, the government of Canada has recently taken it upon itself to raise awareness about mental 
health in the workplace (note the spate of advertisements on various media platforms over the past few 
years) and for good reason. Consider the following:  

 In any given year, one in five Canadians will experience a mental health issue.
i

 Annually, mental illness leads to $20 billion in workplace losses in Canada in the form of absenteeism,
‘presenteeism’ (being less productive at work), and turnover.

ii

 Mental health problems and illnesses typically account for approximately 30% of short- and long-term
disability claims.
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Both employers and employees are becoming increasingly aware of their rights on this front, pointing to 
the importance of effective and empathetic communication between both parties.  

As an employer, the ‘invisible’ aspect of a mental disorder will not lessen its impact on your business’ 
bottom line nor will it lessen your responsibilities as an employer under the Ontario Human Rights Code
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(the “Code”). However, by having policies in place to deal with mental disabilities as they arise, you can 
limit your exposure to liability and maintain a healthy and productive workplace.    

The Duty to Accommodate: 

Under the Code, the definition of disability includes a mental health condition, a diagnosed alcohol or drug 
addiction, or a combination of either of these illnesses.  

If an employee makes a request for accommodation for a disability, the Code states that you have a duty 
to accommodate his or her needs up to the point of undue hardship. 

If you are thinking to yourself that the ‘duty to accommodate’ is relatively broad and subjective, you are 
absolutely right. This is in part because disabilities are distinctive; mental disabilities even more so. The 
Ontario Human Rights Commission has summarized three guiding principles of accommodation:  

1. Dignity: Persons must be accommodated in a way that most respects their dignity, including their
privacy, confidentiality, comfort and autonomy;

2. Individualization: Each person is unique. One solution may not work for all; and
3. Inclusion: Achieving integration and full participation requires barrier-free and inclusive design

and removing existing barriers.
v

Accommodating a disabled employee, particularly one who has gone on disability leave, requires 
understanding, communication, and time. There is no ‘quick fix’ in these scenarios. Rushing an employee 
back to work who is not ready, may delay the process and/or expose your company to further liability.  

Undue Hardship: 

An employer must accommodate a disability up until the point of undue hardship. 

The Code lists only three considerations in assessing whether an accommodation would cause undue 
hardship. These considerations are (i) cost; (ii) outside sources of funding, if any; and (iii) health and 
safety requirements, if any. Factors such as business inconvenience, employee morale, and the 
existence of collective agreements or contracts will not be considered.  
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If there are demonstrable costs attributable to business inconvenience, they can be taken into account in 
assessing undue hardship under the cost standard, providing they are quantifiable and demonstrably 
related to the proposed accommodation.  

Mental Disability Factors to Consider: 

Stigma: People with a mental illness are often subjected to many stigmas and stereotypes. Employers 
should implement an accommodation policy to specifically address mental illness and make employees 
feel more comfortable in coming forward.  

Symptoms: An employers’ duty to provide accommodation arises when the employer becomes aware of 
the disability; not necessarily when the employee brings it up. People with a mental illness often are wary 
of making others aware of their issue or are prevented from doing so due to their disability. Employers 
must be extra vigilant to recognize the signs that someone may be suffering from a mental illness.  

Raising the Issue: If an employee is able to work, he or she is typically not obligated to notify the 
employer that he or she has a disability. The issue may be brought to light naturally if the employee is 
absent from work and is required to provide a medical certificate as to why.  In these circumstances, the 
employee is not required to disclose the specific nature of the illness, and must only provide enough 
information to allow the employer to offer appropriate accommodation.
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If an employer wishes to confront the issue prior to the employee coming forward, it is usually best to do 
so privately and to address it in the context of a performance issue. This may provide insight as to 
whether mental illness is the root cause of the employee’s declining performance.  

What an employer should not do: 

1. diagnose the problem;
2. be confrontational; or
3. be accusatory.

However, if deemed necessary, an employer may raise the possibility of providing accommodation if 
needed, set a time to meet and review the employee’s performance, and document the meeting in full.  

A Glimpse into the Future: National Standard of Canada: Psychological health 
and safety in the workplace (the "Standard") 

In January 2013, The Mental Health Commission of Canada released the Standard, a voluntary set of 
guidelines, tools and resources promoting psychological health and safety in the workplace. While the 
Standard does reaffirm employers’ legal obligations to their employees under current legislation, its 
recommendations go beyond the scope of these legal requirements. The Standard provides a framework 
to create and continually improve a psychologically healthy and safe workplace, including:  

1. The identification and elimination of psychological harm in the workplace; The assessment and
control of the risks in the workplace associated with hazards that cannot be eliminated;

2. Implementing structures and practices that support and promote psychological health and safety
in the workplace; and

3. Fostering a culture that promotes psychological health and safety in the workplace

The Standard recognizes that its recommendations may not be practical for each business. Its guidelines 
must be tailored to the size, nature, and complexity of each individual workplace.  



Mental Health: An Open Dialogue 3 

Suite 2000, 145 King St. W, Toronto, Ontario, M5H 2B6 | t: 416.362.3411 f: 416.362.3757 | www.houserhenry.com

While the Standard is not law, its policies and guidelines may be used by Ontario Courts and tribunals 
when assessing whether an employer has met the expected standard of care to safeguard an employee’s 
mental health in the workplace.
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Recommendations: 

Employee accommodation can be a tricky issue for employers, but it does not have to be a daunting task. 
Be proactive and adopt a disability accommodation policy that outlines each party’s rights and 
responsibilities. Constantly monitor and evaluate the implementation of your accommodation policy and 
be vigilant for signs of mental illness in the workplace. Perhaps most importantly, as an employer, do the 
following: 

 Accept requests for accommodation from employees in good faith; Ask only for information that you
need to provide the accommodation;

 Take an active role in creating accommodation solutions that meet individual needs;

 Deal with accommodation requests as quickly as possible, even if it means creating a temporary
solution while you develop a long-term one;

 Respect the dignity of the person asking for accommodation, and keep information confidential; and

 Cover the costs of accommodations, including any needed medical or other expert opinion or
documents.
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The bottom line is, employing smart and thoughtful mental health practices and procedures is simply 
good business. 
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