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SCOPE OF PPSA
Agreements that create a security 
interest in personal property in 
Ontario are governed by the 
Personal Property Security Act 
(PPSA).

A security interest is an interest in 
personal property that secures a 
payment or the performance of an 
obligation. For example, the interest 
of a transferee of an account (where 
money is owed the transferor) or 
chattel paper (i.e. a promise to 
pay). It also includes the interest of 

an owner of goods under a lease 
for a term of more than one year, 
regardless of whether the lease 
secures a payment or obligation.

How can you tell if your agreement 
creates a security interest in 

personal property? This is NOT 
determined simply by the legal title 
to the property or the form of the 
agreement. You need to look at the 
overall message of the agreement 
and the intention of the parties. 

If your agreement creates a security 
interest in personal property then 
the rules regarding the priorities 
among competing creditors with 
a security interest in the same 
collateral, and the enforcement of 
the respective security interests, are 
set out in the PPSA.

The PPSA provides a registration 
system for security interests. With 
few exceptions, competing security 
interests in the same collateral 
acquire priority by their order of 
registration. Earlier registrations 
have priority over later registrations, 

Jim’s factory in Toronto 
sells manufacturing 
equipment to a 
customer unable 
to pay the entire 
purchase price on 
delivery. How can he 
secure payment of the 
balance?

Susan, a US banker, 
lends money to a 
US-based company. 
She would like to 
take security from its 
Canadian subsidiary 
in case the company 
is unable to repay 
the loan.

As a vendor or lender 
you want to be sure 
you get paid. We offer 
this booklet as an 
overview of some of 
the questions you may 
face in these roles.1

Protecting Your Interests: Taking 
and Enforcing Security in Ontario

LegalSpotlight

1 Please note that the focus of this booklet is personal property, not real estate or 
consumer goods. The information contained in this booklet reflects the laws of the 
Province of Ontario, and is current as of January 2013. The content should not be 
taken as legal advice. It is not exhaustive and is subject to change.

A glossary of Key Terms Associated 
with Taking and Enforcing Security 
appears on page 5.

How can you tell if your agreement creates a 
security interest in personal property? This is 
NOT determined simply by the legal title to 
the property or the form of the agreement.
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except for security interests called 
Purchase-Money Security Interests 
(PMSI), which, provided you follow 
the procedures outlined in the 
PPSA, allows you to acquire a 
priority over existing registered 
security interests in the same 
collateral. If you sell something and 
do not receive full payment when 
possession passes to the buyer, you 
can protect your claim for payment 
of the purchase price of the goods 
ahead of already registered secured 
parties that have a security interest 
in the same collateral.

The PPSA does NOT apply to an 
“absolute sale” of personal property 
(the purchase of ownership of the 
personal property), real estate and 
various statutory liens.

Are leases governed  
by the PPSA?
The PPSA applies to financing 
leases and true leases of personal 
property. A financing lease is a 
lease with installment payments 
over time after the goods are 
delivered, and an option to buy at 
the end of the lease for a purchase 
price less payments already made. 
This is sometimes called a lease-
to-purchase or hire purchase 
arrangement.

A true lease is an arrangement 
for the use of personal property 
without an element of purchase 
(for example, an equipment rental 
agreement).

SECURITY AGREEMENTS
A security agreement must include 
the following:

n	 a description of the parties;

n	 a description of the collateral;

n	 the financial and other 
obligations of the debtor to the 
secured party,

n	 the rights of the secured party in 
case of default; and

n	 the signature of the debtor.

Correctly identify 
the debtor
You must identify the debtor 
correctly in a security agreement. 
Errors in the debtor’s name can 
invalidate the registration of a 
security interest.

If the debtor is an individual 
you must identify the person by 

first given name, middle initial 
and last name. It is important 
to verify the name by obtaining 
an identity document, such as a 
birth certificate, driver’s license 
or passport. None of these 
identity documents are infallible in 
confirming the correct name.

If the debtor is a corporation, you 
must confirm the legal name of 
the corporation (as opposed to its 
business name) in the jurisdiction 
of incorporation and confirm 
its continued existence. Some 
Canadian corporations have dual 
English/French names; registration 
of a security interest should include 
both. You may also wish to do a 
bankruptcy search since bankrupts 
cannot grant valid security interests 
in their assets.

Certain types of assets, such as 
government receivables, can be 

secured only with specific additional 
steps. Also, when personal property 
collateral is affixed to land or a 
building it may become a “fixture.” 
If so, a notice of the security interest 
must also be registered in the Land 
Registry Office.

ESTABLISHING YOUR 
PRIORITY
Perfection and attachment are 
technical terms referring to the 
steps required to ensure your 
security interest is effective against 
subsequent secured parties with an 
interest in the same collateral.

Perfection occurs as a result 
of registration of the security 
interest or by possession of the 

collateral. Attachment refers to the 
intended creation of the security 
interest, typically as a result of 
the debtor signing a security 
agreement in favour of the secured 
party. Registration means filing 
a financing statement to record 
a security interest in the PPSA 
registration system.

How are creditors ranked?
When a debtor has more than 
one secured creditor, how are the 
creditors ranked, in terms of the 
priority of their security interests?

The basic rules for determining 
priority are:

n	 a perfected (registered or 
possessory) security interest 
takes priority over an 
unperfected (unregistered non-
possessory) security interest;

If the debtor is a corporation, you must confirm the legal name of the 
corporation (as opposed to its business name) in the jurisdiction of 
incorporation and confirm its continued existence.
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n	 in a case of conflict between 
security interests perfected by 
registration, the first to register 
has priority. If the security interest 
is perfected by possession, 
priority by possession will only be 
subject to a prior perfection by 
registration;

n	 when there is conflict between 
unperfected security interests, 
priority goes to the first security 
interest to attach to the collateral.

In the case of a security interest in 
tangible personal property (such as 
equipment or inventory), you perfect 
a security interest by possession 
of the property rather than by 
registration of the security interest. 
Purchase-Money Security Interests 
are an exception to these rules.

Purchase-Money Security 
Interests
A Purchase-Money Security Interest, 
or PMSI (pronounced “PIM-see”), 
is a security interest to secure the 
unpaid purchase price of personal 
property or a third party loan to pay 
all or part of the purchase price of 
personal property. The collateral is 
usually inventory or equipment. A 
sale of personal property followed 
by a lease of the personal property 
by the Purchaser back to the Vendor 
is not a PMSI.

A PMSI ranks ahead of prior PPSA-
registered creditors claiming an 
interest in the same collateral.

In the case of a PMSI in inventory 
you must register and give notice 
to anyone who appears to have a 
prior registered security interest 
in the same collateral, BEFORE 
the debtor or its agent takes 
possession of the collateral.

Also, in the case of a PMSI in 
inventory, it is important to note that 
you can lose your security interest if 
the collateral is sold by the debtor in 
the ordinary course of business.

When the collateral is equipment 
that is not inventory, notice to other 
creditors is not required. However, 
for your PMSI to be valid it must be 
perfected by registration no later 
than 15 days after the debtor or 
its agent takes possession of the 
goods. Vendor PMSI’s have priority 
over lender PMSI’s.

MAINTAINING YOUR 
PRIORITY
To maintain your priority as a 
secured creditor, you need to 
ensure continuing perfection of 
your security interest. You should 
keep track of registration expiry 
dates, and make sure to register 
to extend/renew your registration 
before it expires.

Secured parties should also be alert 
for other events which may require 
amendments to their registration. 
For example, if you become aware 
that your debtor has changed 
its name, you must amend your 
registration or take possession 
of the collateral within 30 days. If 
your debtor’s head office is moved 
to another jurisdiction, you must 
register your security interest in that 
jurisdiction. If your debtor moves 
tangible collateral to another 
jurisdiction, you must register your 
security interest there.

If all or part of the collateral is 
sold with your prior knowledge 
and consent, you must amend 
your registration within 15 days 
of learning of the sale. If all or 
part of the collateral is sold with 

your prior knowledge, but without 
your consent, you must amend 
your registration within 30 days of 
learning of the sale.

These rules also apply if your debtor 
transfers the collateral to someone 
else. If the collateral was transferred 
without your prior knowledge or 
consent, you must amend your 
registration within 30 days of your 
learning of the transfer.

You should also amend your 
registration in the following 
situations:

n after a partial or full discharge;

n when adding debtors;

n when adding collateral; or

n when your security interest is 
transferred or sold to a new 
secured party.

ENFORCEMENT
As a secured party, if your debtor 
does not pay you, you have a 
choice of three remedies.

Self-help remedies: Usually 
employed in consumer goods 
transactions.

Third-party assisted remedies: 
Where a secured party employs 
the services of a bailiff, a receiver, 
or a repossession agent. These 
remedies may sometimes require a 
court order to obtain possession of 
the collateral.

Third-party assisted remedy 
rights are usually described in the 
security agreement. A General 
Security Agreement usually gives 
the secured party the right to 

 …in the case of a PMSI in inventory, it is 
important to note that you can lose your 
security interest if the collateral is sold by the 
debtor in the ordinary course of business.
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appoint and instruct a receiver. The 
receiver’s role is to sell the debtor’s 
assets to pay the secured party.

Judicial remedies: Sought 
in situations, such as where: 
ownership is complicated; there 
are multiple secured parties with 
competing interests; or a debtor is 
uncooperative and a court order is 
needed to obtain possession assets.

In some cases a secured party 
will apply to the court to appoint 
a receiver to seize and sell the 
debtor’s assets on behalf of a 
secured creditor or more than one 
secured creditor. Proceeds from 
the sale will be used to pay the 
receiver’s costs and claims that 
have priority to your claim as a 

secured creditor, such as certain 
government claims. If there is more 
than one secured creditor, secured 
creditors will be paid according to 
their priority.

The PPSA sets out the rules 
that must be followed to seize 
and sell assets. A notice of your 
intention to sell the collateral 
must be given to the debtor and 
other parties with an interest in 
it, to give them an opportunity to 
redeem the collateral before it is 
sold. In addition, if the secured 
party intends to enforce a security 
interest in all or substantially all of 
the property of a debtor, a 10 day 
notice to the debtor of the intention 
to enforce the security interest is 
required under the Bankruptcy and 

Insolvency Act before any action to 
enforce the security may be taken.

CROSS-BORDER ISSUES
Many American companies have 
subsidiaries in Canada. When a 
US company borrows, often its 
US lender will take security in 
the Canadian subsidiary’s assets. 
In such cases, these are some 
important points to note:

1 A foreign lender cannot be in the 
business of lending in Canada 
directly to Canadian businesses 
unless it is qualified in Canada to 
do so. To comply with this law, 
foreign lenders must be careful 
how they structure loans to 
Canadian borrowers.

2 For United States tax purposes, 
sometimes a Canadian subsidiary 
is incorporated as an unlimited 
liability company under the laws 
of the Province of Nova Scotia to 
hold the shares of the Canadian 
operating subsidiary. Lenders 
should avoid taking a pledge of 
shares in such companies, since 
they may have unlimited liability 
for the subsidiary’s debts.

3 Tax laws in Canada are different 
from the United States. In the 
US, for example, a lender will 
avoid taking a pledge of 662⁄3% 
or more of the voting shares in its 
borrower’s Canadian subsidiary, 
because such a pledge would 
create a “deemed dividend.” This 
consideration does not apply in 
Canada for Canadian borrowers.

4 Under Ontario’s PPSA, a security 
interest in accounts receivable 
is perfected in the jurisdiction 
where the debtor has its chief 
place of business. Therefore, 
if the debtor is based outside 
of Ontario but is pledging a 
receivable from a customer in 
Ontario, the lender may not have 
to perfect its security interest in 
Ontario.

5 For security agreements governed 
by foreign laws and dealing with 
collateral in Ontario, Ontario’s 
PPSA provides guidelines for 
resolving conflicts of laws issues.

6 American forms of security 
agreements should be reviewed 
to ensure they include remedies 

typically used in Canada, like the 
appointment of a receiver. They 
should also be reviewed to ensure 
they reflect Canada’s applicable 
federal and provincial personal 
property security, insolvency and 
corporate reorganization and 
restructuring laws.

7 If a Canadian company is liable 
to pay interest to an American 
lender, those interest payments 
will probably be subject to 
Canadian withholding tax. One 
solution may be to require the 
Canadian company to increase 
its payments by the amount of 
withholding tax. 

American forms of security agreements should be reviewed to ensure 
they include remedies typically used in Canada, like the appointment of 
a receiver. They should also be reviewed to ensure they reflect Canada’s 
applicable federal and provincial personal property security, insolvency 
and corporate reorganization and restructuring laws.
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attachment – “attachment” of a security 
interest to collateral happens when the 
following conditions are met: a security 
agreement is signed; it contains a 
description of the collateral; value is given; 
the debtor has rights in the collateral; and 
attachment has not been postponed
collateral – personal property that is 
subject to a security interest
intangibles – personal property such 
as accounts receivable, stocks, and 
intellectual property (like patents and 
trade-marks)
perfection – the highest protection 
possible for the rights of a creditor, 
“perfection” requires attachment (see 
above) PLUS registration (see far right) OR 
possession of the collateral (in the case of 
tangible collateral only)

personal property – includes goods, 
instruments, certain fixtures in buildings, 
money, securities, documents of title, and 
chattel paper (a promise to pay)
Personal Property Security Act or PPSA 
– Ontario law dealing with the creation, 
ranking, and enforcement of security 
interests in personal property; similar to 
Article IX of the Uniform Commercial Code 
(UCC) in US law
proceeds – cash from the sale of collateral
Purchase-Money Security Interest or 
PMSI (pronounced “PIM-see”) – a security 
interest to secure all or part of the price of 
the personal property in question (that is, 
a security interest which is limited to the 
collateral itself); the collateral is usually 
inventory or equipment

registration – occurs when a notice (called 
a financing statement) of a security interest 
is recorded as required by the PPSA
secured party – or secured creditor, a 
person holding a security interest, either 
for his or her own benefit or for the benefit 
of another person (as in the case of a 
trustee or an agent)
security agreement – an agreement that 
creates or provides for a security interest
security interest – an interest in personal 
property that secures payment or 
performance of an obligation, including 
the interest of a transferee of an account 
or chattel paper (a promise to pay)
tangibles – personal property such as 
inventory, equipment or vehicles

KEY TERMS ASSOCIATED WITH TAKING AND ENFORCING SECURITY

ABOUT HOUSER HENRY & SYRON LLP
Your business grows. You expand into new markets, hire new people, move into larger facilities, launch new 
products or services – and face new legal issues and challenges.
Since 1934, Houser Henry & Syron LLP has provided legal services to private businesses, helping them deal 
with the complexity that comes with growth and success. We understand the needs of mid-sized businesses 
and their owners and managers and we have the breadth of expertise and the depth of experience necessary 
to meet those needs.
We offer this booklet as a handy reference and as an overview of some of the questions you may face when 
operating a retail business in Ontario.
For more information, please contact one of the lawyers with our firm. You may also wish to visit our website, 
www.houserhenry.com, for an overview of our team and our services.

CONTACT US
If you would like more information about this or any area of corporate law,  
please contact us:

Houser Henry & Syron LLP  
Suite 2701, 145 King St. West 
Toronto, Ontario 
Canada M5H 1J8

t: 416.362.3411    f: 416.362.3757    e: inquiries@houserhenry.com

This publication provides an outline of issues for business professionals to consider. The content should not be taken as legal advice.  
It is not exhaustive and is subject to change. Please consult with an HHS lawyer for information or advice specific to your situation.
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