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THE PURPOSES 
OF SHAREHOLDER 
AGREEMENTS
Shareholder agreements provide 
rules for relationships among 
shareholders that are different 
from, or in addition to, the normal 
corporate law. While some 
provisions of the corporate law are 
mandatory and cannot be changed, 
the law also recognizes that there 
are many things that shareholders 
are free to decide for themselves.

A shareholder agreement can 
provide rights, obligations and 
remedies that are better suited 
to a particular situation than 
those contained in the Ontario 
Business Corporations Act 
(OBCA).2 Shareholder agreements 
are beneficial when there are 
shareholders with equal or unequal 
votes and no single shareholder 
has a majority of the voting shares. 
They can also provide protection 
for minority shareholders.

Without a shareholders agreement, 
minority shareholders may not be 

in a position to exert any influence 
on the other shareholders or the 
business, operations or management 
of the corporation. If the minority 
shareholders are dissatisfied, it 
will be more difficult and costly for 
them to obtain a remedy if they are 
treated unfairly. Their only recourse 
may be litigation.

Minority shareholders may also 
need a way to sell their shares for 
a fair price. In companies whose 
shares are not publicly traded 
and where share transfers require 
shareholder or director approval, 
minority shareholders may have 
no effective way to sell their shares 
unless a shareholder agreement 
gives them this right.

A shareholder agreement can 
permit specified shareholders 
to elect some of the directors. A 
shareholder agreement can also 
transfer some or all of the powers 
of the directors of a corporation to 
its shareholders.3

Shareholders agreements may 
or may not restrict the power of 

An up-to-date and 
tailored shareholder 
agreement can 
provide critical 
protections and 
benefits to business 
owners. It defines the 
relationship between 
the shareholders and 
with the company. 
It describes who will 
lead the business and 
how key decisions 
are made.

This booklet is 
intended to be a 
helpful overview 
of the issues you 
may face when 
entering shareholder 
agreements or 
in dealing with a 
dispute among 
shareholders.1
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1 The information contained in this booklet is current as of January 2013 and reflects 
the federal and provincial laws applicable in the Province of Ontario, Canada. 
Reference is made to the Ontario Business Corporations Act (OBCA)

2 The federal government and all the provinces of Canada have similar legislation

3 Please see Powers of Directors section for details on how a shareholder 
agreement may be used to limit the powers of directors.
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directors. Normally directors are 
responsible for overseeing the 
management of a business. If a 
shareholder agreement transfers 
some or all of this responsibility 
to shareholders, the shareholders 
agreement must be unanimous.

Shareholders may decide to require 
unanimity on some matters, but any 
shareholder agreement that does 
not restrict the power of directors 
need not be unanimous. For 
example, groups of shareholders 
are free to agree among themselves 
on how they will vote their shares.4

WHEN SHOULD 
YOU CONSIDER 
A SHAREHOLDER 
AGREEMENT?
Shareholder agreements are often 
developed in situations where 
the shareholders have not done 
business with each other before. 
Shareholder agreements can be 
useful for long-standing business 
associates or family businesses. A 
unanimous shareholder agreement 
is often appropriate for closely held 
corporations where all shareholders 
have a role in running the business. 
An agreement is also beneficial 
where no single shareholder has 
voting control, or where minority 
shareholders seek some special 
protection.

The easiest time for parties to 
enter a shareholder agreement 
is before shares are issued. It can 

be challenging to deal with issues 
like separation of the parties or 
dissolution of the business, but it 
is advisable to do so at the start 
of a business relationship. It is 
often more difficult and more time 
consuming to discuss such matters in 
a longstanding business relationship 
or if a relationship becomes strained. 
Parties with control may be reluctant 
to give up or restrict their control 
once the business has been in 
operation for some time.

The parties may be reluctant to 
tackle difficult issues. A shareholder 
agreement may not be as pressing a 
matter as other challenges.

Investors may also require a 
shareholder agreement before 
investing their money or contributing 
resources or skills to a corporation 
or before assuming any corporate 
obligations, such as giving of a 
guarantee of corporate debts.

CONTENT OF AN 
AGREEMENT: BASIC 
ELEMENTS, SHARE 
TRANSFERS AND 
COMMUNICATION

Basic elements of a 
shareholder agreement
Shareholder agreements commonly 
address:

n	 the number of shares issued to 
each shareholder;

n	 money lent to the corporation by 

shareholders and any obligations 
to make further loans;

n	 financing the business, whether 
by share capital or loans by 
shareholders, banks or others;

n	 distribution or reinvestment of 
profits – when, and perhaps 
how, this will be determined or if 
there is a scheme of distribution 
described in the agreement;

n	 internal management – which 
decisions will be made by 
shareholders, which will be made 
by the directors, and which will 
be delegated to management;

n	 the resolution of disputes;

n	 shareholders’ rights, if any, to 
choose directors;

n	 the number of directors, 
the timing and quorum of 
shareholders and directors 
meetings, and notices to be 
given;

n	 whether there are any restrictions 
on the rights to transfer or 
otherwise dispose of shares;

n	 decisions on the admission of 
new shareholders;

n	 decisions with respect to 
fundamental changes to the 
corporate charter, or the sale of 
all or substantially all of the assets 
of the business or the sale of all of 
the shares of the corporation; and

n	 confidentiality and restricting 
competition by shareholders.

 
Sometimes parties in a new business forgo a shareholder agreement 
because they assume the business is too small. But as the business 
grows in value, they may encounter problems reaching consensus. A 
shareholder agreement covering basics like salaries and selling shares can 
be updated as needed. Having such an agreement in the beginning will 
help avoid difficult negotiations later.

4 Business Corporations Act, RSO 1990, c B.16 ss 108(1).
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Restrictions on share 
transfers
In closely held corporations, 
having good working relationships 
among shareholders is crucial. 
This is especially important when 
shareholders take an active role in 
managing the business. Changes 
in shareholders can strain these 
relationships. To avoid this, 
shareholders often agree ahead of 
time on how to separate should the 
need arise.

There are many ways to do this. 
These provisions can include, for 
example, a right of first refusal to 
purchase a departing shareholder’s 
shares. A shareholder who is 
bankrupt or dies or is separated 
from his or her spouse may be 
forced to sell shares to the other 
shareholders. Minority shareholders 

can be given the right to participate 
in a sale by a majority shareholder. 
Another common provision is the 
“shot gun sale” provision. In this 
case, a shareholder offers its shares 
to the other shareholders at a fixed 
price and the other shareholders 
then have the right to elect either 
to buy or sell.

A unanimous shareholder 
agreement requires new 
shareholders to sign the agreement 
when they buy shares.

Consensus and 
communication
At the outset of a business 
relationship shareholders should try 
to arrive at a common understanding 
of the goals of their business and 
how those goals will be achieved.

This discussion should occur in 
the beginning and before money 
is invested. When expectations 
change, the parties will need to have 
a frank discussion about the changes 
and their consequences. This 
consensus should guide the specific 
terms of the shareholder agreement.

POWERS OF DIRECTORS: 
LIMITING POWERS AND 
ASSUMING LIABILITIES

Limiting the powers of 
directors
The OBCA determines the normal 
decision-making powers of directors 
and shareholders. If shareholders 
wish to change that, they need a 
unanimous shareholder agreement.

The following is a list of some 
of the directors’ powers that 

shareholders can assume:

n	 the appointment of officers and 
their powers, compensation, and 
other terms of employment;

n	 the issuance of shares;

n	 the declaration of dividends;

n	 the purchase of shares or return 
of capital;

n	 mortgaging corporate assets;

n	 borrowing and spending limits;

n	 any material change in the 
corporation’s business;

n	 transactions with related parties;

n	 whether or not to employ 
relatives;

n	 acquiring an interest in another 
corporation;

n	 the approval of major contracts;

n	 the repayment of loans or 
advances by shareholders;

n	 restrictions on fundamental 
corporate changes that lack 
unanimous support; and

n	 any other decision that would 
normally be a decision of the 
directors.

Shareholders can determine the 
threshold for these decisions, 
ranging from a simple majority to 
unanimity.

Shareholders must approve by 
at least a two-thirds majority the 
following matters:

n	 the lease, sale or exchange of 
most or all of the business’s 
assets;

n	 a corporate merger or closing 
the business of the corporation; 
and

n	 most amendments to the articles 
of incorporation.

Shareholders can raise the 
threshold of these decisions to 
require unanimity.

Assuming directors’ 
liabilities
Shareholders are not normally 
liable for the decisions of directors.5 
However, if shareholders assume 
any of the directors’ powers, they 
will also assume the corresponding 
directors’ liabilities.6 For example, 
directors can be liable for the 
corporation’s failure to remit 
employee source deductions 
and Harmonized Sales Tax to the 
Canada Revenue Agency.

For this reason, shareholders 
should think carefully before taking 
on the powers of directors.

5 Business Corporations Act, RSO 1990, c B.16, ss 92(1).

6 Business Corporations Act, RSO 1990, c B.16, ss 108(5).

 
… having good working relationships among  
shareholders is crucial. 
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DISPUTES: BREACHES, 
ARBITRATION AND 
REMEDIES
Even when shareholders have an 
agreement, disputes can arise. 
These disputes may be caused by 
any number or reasons, including: 
different visions for a business, 
different management styles, 
unhappiness with the slow pace 
of succession, a feeling that some 
shareholders are getting paid 
more money than they deserve, 
or a general breakdown in 
communication.

When disputes arise they are 
usually acrimonious and fast-paced. 
Most shareholder disputes become 
highly adversarial, like a divorce. 
As communications become more 
difficult, shareholders turn to their 
lawyers and other advisors to 
assert their claim or to negotiate a 
settlement. This increases the costs 
for everyone.

The longer the dispute continues, 
the more likely the business will 
suffer. The shareholders usually 
want to complete their “divorce” 
as soon as possible. The departing 
shareholder wants to be bought out 
and the remaining shareholders want 
to preserve and grow the business.

When a shareholder dispute arises, 
it is important to:

n	 review all agreements 
(sometimes the parties discover 
agreements which were 
discussed but never signed). 
Agreements may restrict 
competition or solicitation 
of customers, suppliers or 
employees. These restrictions 
need to be weighed carefully 
especially by shareholders 
who plan to leave and start a 
competing business;

n	 check the facts before making a 
decision;

n	 not unfairly disregard the rights 
of other shareholders. That may 

ultimately result in undesired 
consequences (please  
see our discussion about 
oppression); and

n	 avoid conflicts of interest if one 
is also a director or officer.

Damages 
If a shareholder breaches the 
shareholder agreement, then 
that shareholder will be liable 
for the damages that the other 
shareholders suffer.

Mediation and arbitration
Shareholders may use a 
shareholder agreement to establish 
a particular set of rules for resolving 
disputes. It might require mediation 
before commencing any legal 
proceedings, whether in the courts 
or by binding private arbitration. 
Some people prefer to settle 
disputes by arbitration instead of in 
court. It may be less expensive and 
it may lead to a faster result.

Compulsory purchase 
or sale
If shareholders cannot resolve their 
differences, they may turn to their 
shareholder agreements for an 
orderly separation. Shareholder 
agreements often contain clauses 
which allow one shareholder to force 
the others to sell their shares or buy 
the first shareholder’s shares (see the 
“shot gun sale” referred to on p.3) or 

sell to a third party purchaser. These 
provisions can be tailored to many 
different situations, some provide 
a formula for calculating a price or 
payment term or restrict when such 
clauses can be used. However, even 
if there is a shareholder agreement 
which provides a remedy, it may 
not be appropriate and the parties 
will often negotiate a resolution on 
different terms.

Oppression remedy and 
derivative action
If shareholders are unable to settle 
their differences by negotiation or 
arbitration, they have rights under 
the OBCA to apply to the court for 
a remedy. These remedies include 
the oppression remedy7 and a 
derivative action.8 These rights 
cannot be excluded by contract.

The oppression remedy is a 
broad and powerful remedy for 
shareholders whose interests have 
been unfairly disregarded.9 In an 
oppression remedy the court can 
order the purchase and sale of 
shares, an investigation, or the 
winding-up of the corporation, 
among other things.10

If a shareholder has grounds for 
believing that a director of the 
corporation has breached his or her 
duties, but the other shareholders 
are unwilling to take action, then 
the shareholder may bring a 
derivative action.11 A derivative 

 
If shareholders cannot resolve their differences, 
they may turn to their shareholders 
agreements for an orderly separation.

7 Business Corporations Act, RSO 1990, c B.16, ss 248.

8 Business Corporations Act, RSO 1990, c B.16, s 246.

9 Business Corporations Act, RSO 1990, c B.16, ss 248(2)

10 Business Corporations Act, RSO 1990, c B.16, ss 248(3).

11 Business Corporations Act, RSO 1990, c B.16, ss 246(1).
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action is an action by a shareholder 
on behalf of the corporation, 
usually against its directors.

The cost and value 
of litigation
Without a shareholder agreement, 
the shareholders will have only 
those remedies that are contained 
in the OBCA. Shareholders do not 
have the right to go to court to 
address any and all grievances.

Unfortunately, there is usually no 
quick and inexpensive solution to 
a shareholder dispute or breach of 

a shareholder agreement. A great 
deal will depend on the remedy 
sought by the complainant and 
whether it is reached by settlement 
negotiations, arbitration, or a 
lawsuit.

SUMMARY
Shareholders of privately held 
companies should seriously consider 
having a shareholder agreement.

While some requirements of 
corporate law are mandatory and 
cannot be changed, the law also 

provides flexibility for shareholders 
to tailor their relationship between 
each other and the company. A 
shareholder agreement can do just 
that by providing rights, obligations, 
and remedies that are better suited 
to the shareholders’ particular 
situation than those provided for in 
the OBCA and other legislation.

A shareholder agreement can 
provide important protections for 
minority shareholders and can be 
used to limit the powers of directors. 
It can also help to resolve disputes in 
a timely and cost-effective manner. 
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